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Appel I ant, Ani val Vazquez, Jr., contends that the
Territorial Court erred in dismssing his Conplaint against
appel | ee Potter, the owner of the vehicle that collided with
appel lant's autonobile. For the reasons set forth below, this
Court will reverse the Territorial Court's Judgnent dated
Decenber 22, 1992 in that it dismsses the Small Cains action
agai nst appellee Potter and remand this matter to the Territorial

Court for further consideration.

I . FACTUAL BACKGROUND

Appel  ant was involved in an autonobile collision with
appel | ee Freenman who, at the tinme of the accident, was driving
appel l ee Potter's vehicle. Before trial on Decenber 21, 1992,
the Territorial Court Judge briefly questioned the parties.

After M. Freeman stated that he was neither enployed by or
acting on behalf of Ms. Potter when the collision occurred, the
trial judge dism ssed Ms. Potter "out of the case and [left her]
brother in alone since it's himand himalone that should be
dealt with." Appt's brief (Partial Transcript, Decenber 21, 1992
at 3). M. Vazquez appeal ed, contending that the uninsured
status of the vehicle, M. Freeman's poor driving record’, and

M. Freeman's "prior history of nore than one car crash with

1. Appellant provided a copy of M. Freeman's ticket history as
provided by the Territorial Court Traffic D vision.
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vehi cl es belonging to close nenbers of their famly" should have
resulted in the assignnment of liability upon appellant Potter
based on the theory of negligent entrustnent. Appt's brief

(Statenment). Appellees did not submt any response to

appel lant's al | egati ons.

1. DI SCUSSI ON

This Court exercises plenary review over a dism ssal by
the Territorial Court premsed in the Federal Rules of Cvil
Procedure. Ditri v. Codwell Banker Residential Affiliates, Inc.,
954 F.2d 869, 871 (3d Cir. 1992); Hayes v. Community Gen.
Osteopat hic Hospital, 940 F.2d 54, 56 (3d Gr. 1991), cert.
denied, 112 S.Ct. 940 (1992).

Section 390 of the Restatenent (Second) of Torts
inputes liability if an individual |ends her vehicle to another
i ndi vidual known to or suspected to be an unsafe driver and an
acci dent occurs that was proximately caused by the inconpetence

or unfitness of that driver.? Because the record does not

2. The Restatenent (Second) of Torts, 8 390 states:

One who supplies directly or through a third

person a chattel for the use of another whom
the supplier knows or has reason to know to

be lIikely because of his youth, inexperience,
or otherwise, to use it in a manner involving
unreasonabl e ri sk of physical harmto hinself
and ot hers whomthe supplier should expect to
share in or be endangered by its use, is

(conti nued. . .)



App. G v. No. 93-19

Opi ni on of the Court

Page 4

di scl ose what, if anything, appellee Potter knew or suspected
regarding her brother's driving abilities, the Territorial Court
erred in dismssing the Conplaint against Ms. Potter based on the
Court's limted inquiry of appellees' relationship. M. Potter's
l[iability, if any, for loaning her car to her brother was a

guestion of fact to be determ ned after appell ant had been given

an opportunity to present evidence.

I11. CONCLUSI ON

Appel I ant was not given an opportunity to present
evi dence that appellee Potter knew or suspected that appellee
Freeman was an unsafe driver. For this reason, the Territorial
Court's dism ssal of appellant's action agai nst appellee Potter
is reversed, and this matter is remanded for further proceedings
to determ ne appellee Potter's liability, if any, for appellant's

damages. An appropriate order will be entered.

FOR THE COURT:

2. (...continued)
subject to liability for physical harm
resulting to them

RESTATEMENT ( SECOND) OF TorTs 8 390, illustration 8; e.g., Allen v.
Tol edo, 167 Cal. Rptr. 270, 274 (Cal. C. App. 1980); Cohen v.
Rubin, 460 A 2d 1046, 1053 (Md. C. Spec. App. 1983); Priestly v.
Skourup, 45 P.2d 852, 854 (Kan. 1935).
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/s/
THOVAS K. MOORE, CHI EF JUDGE
DI STRI CT COURT OF THE VI RG N | SLANDS

DATED: February 22, 1994

ATTEST:
ORI NN F. ARNOLD
Clerk of the Court

BY:

Deputy O erk

Copi es to: Honorable Ive A Swan, Judge of the Territorial Court
Ani val Vazquez, Jr.

Jerry Freeman
Mari ana Potter

Lori Gl nore, Esq.
C. Francis



